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DECI SI ON AND ORDER

This is a claimfor benefits under the Longshore and Harbor
Wor kers’ Conpensati on Act (herein the Act), 33 U. S.C. 8§ 901, et
seq. , br ought by Ernest J. Cortez (Claimnt) against
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ADM G owmar k ( Enpl oyer) and ADM Archer Daniels M dland Conpany
(Carrier).

The issues raised by the parties could not be resolved
adm ni stratively and the matter was referred to the O fice of
Adm ni strative Law Judges on April 4, 2000, for hearing.
Pursuant thereto, Notice of Hearing issued scheduling a fornal
hearing on October 18, 2000, in Metairie, Louisiana. Al |
parties were afforded a full opportunity to adduce testinony,
of fer docunentary evidence and submt post-hearing briefs.
Cl ai mant offered eleven exhibits while Enployer/Carrier
proffered thirteen exhibits which were admtted into evidence
along with one Joint Exhibit. This decision is based upon a
full consideration of the entire record.?

Post-hearing briefs were received from C aimnt and

Enpl oyer/Carrier on February 28, 2001. Based wupon the
stipul ations  of Counsel , the evidence i nt roduced, ny
observations of the demeanor of the wtnesses, and having
considered the argunents presented, | mnmake the follow ng

Fi ndi ngs of Fact, Conclusions of Law and Order.

. STI PULATI ONS

At the commencenent of the hearing, the parties stipulated
(IJX-1), and I find:

1. That an injury/accident occurred on June 16, 1998.

2. That an enpl oyee-enpl oyer relationship existed at the
time of the accident/injury.

4. That Enployer was notified of the accident/injury on
June 16, 1998.

5. That Enployer filed a Notice of Controversion on
November 9, 1999.

6. That Claimnt’s average weekly wage at the time of
injury was $782.93.

! References to the transcript and exhibits are as
follows: Transcript: Tr. ; Claimant’s Exhibits: CX- ;
Empl oyer/ Carrier’s Exhibits: EX- ; and Joint Exhibit: JX-__
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7. That benefits were paid fromJune 20, 1998 to Novenber
7, 1999. Tenporary total disability benefits were paid for 16.4
weeks at the rate of $521.98 per week. Tenmporary parti al
disability benefits were paid for 22.4 weeks at the rate of

$157. 43 per week. A total of $12,121.33 in disability benefits
were paid to Claimnt.?

8. That $10,941.71 in nmedical benefits have been paid by
Enpl oyer/ Carrier.

1. | SSUES
The unresol ved i ssues presented by the parties are:
1. Causation.
2. Nature and Extent of disability.
3. Medical entitlenent.
4. Attorney’'s fees.
I11. STATEMENT OF THE CASE
The Testinoni al Evidence

Cl ai mant

Claimant testified he is forty-five years old, lives with
his wife and they have no children. (Tr. 21-22). He reported
havi ng been marri ed previously and there were four children born

2 Although Enpl oyer/Carrier and Cl ai mant stipulated to

t he above period of disability conpensation, the work records
submtted by Enployer/Carrier indicate Claimant worked during
the following tinme periods for which he is not entitled to
conpensati on benefits:

Sept enber 22, 1998 through Decenber 17, 1998;

Decenmber 21, 1998 through March 9, 1999;

March 11, 1999 through August 26, 1999;

August 31, 1999 through Septenmber 13, 1999;

Sept enber 27, 1999 through October 15, 1999; and

Oct ober 19, 1999 through October 21, 1999. (EX-1, pp.
110, 118).
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of that marriage. None of those children currently lives with

Claimant. He “was on the | ast senester of ninth grade” when he
left J.P. Martin Junior Hi gh School and has not earned a GED
(Tr. 22). Cl ai mnt confirmed he can read, wite and perform
mat hematical cal culations “up to a point.” (Tr. 22-23).

Cl ai mant has not attended any trade schools. After |eaving
the ninth grade, he went to work boiling crabs. Then, he went
to either Brown and Root or St. Charles Parish Public Works,
however he could not renmenber where he first worked. C ai mant
reported he then went to work for Enployer. (Tr. 23).

Cl aimtant stated the “six nmonths to a year” he worked for
Brown and Root, he was an in-shore roustabout |aying pipe and
working with welders. (Tr. 23). Wth St. Charles Parish Public
Wor ks, he drove a dunp truck and back-hoe. (Tr. 24).

Claimant testified he went to work for Enployer “the first
month” in 1976. His job title at the time of his June 16, 1998

injury was pellet mlIl|l operator. (Tr. 24). He becane a pellet
mll operator in 1997. (Tr. 82). Barring any “problens,” his
usual duties involved clinbing into the pellet mll, then
“pushing buttons” and adjusting valves in the pellet mll. He
was al so required to descend the pellet mlIl four to five tines
a night to check the bins. If a truck arrives, he | oaded the
truck by pulling on the chains of the pellet mill. (Tr. 83,
85). Claimant reported he also cl eaned-out the die and unplug

the dust tank. (Tr. 86-88).

Cl ai mant confirnmed before the June 16, 1998 acci dent, he was
able to performhis job for Enployer wthout difficulty. Hi s
general health before the June 16, 1998 accident was “normal.”
He acknowl edged he had been seeing Dr. Habig, a general
practitioner, for “three to four years” for his blood pressure.
(Tr. 25).

On cross-exam nation, Claimnt testified he did not renenmber
treatment with a Dr. Ross in 1993 for conpl aints of numbness and
“giving out” in his right leg. (Tr. 147).

Before the June 16, 1998 acci dent, Cl ai mant was working five
to seven days weekly which amounted to 60 to 72 hours, including
Sundays if “they needed” him He stated at the tinme of the June
1998 acci dent he “probably could run everything in [ Enpl oyer’ s]
plant.” (Tr. 31, 62). At that time, he was earning “thirteen-
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sonet hi ng” per hour. (Tr. 40).

Claimant testified on June 16, 1998, he was havi ng probl ens
with the pellet m1l13 jamming. He was taught to put a pry-bar
init to shake the mlIl |oose. Since the mll is hot, C aimnt
had to wear gl oves. As he was pulling on the pry-bar, it
slipped and he fell hitting his back on the wall. (Tr. 32). He
testified the fall was about five feet, or “fromstandi ng hei ght
to sitting.” He confirmed no one was with hi mwhen the acci dent
occurred as he was working alone. (Tr. 33).

When he fell, he called his boss and told him about the
incident. He was “pretty sure” his boss at that tine was Ronmero
Barrera. (Tr. 32). He does not know if his boss nmade a report

at that tinme. He testified the accident was between 10: 00 p. m
and m dni ght on June 16, 1998. (Tr. 33, 95).

Cl ai mant reported when he fell, "“it stung right away. But
within 15 mnutes, it started getting a little stiffer.” He
told his boss he wanted to | eave because his back was hurting
him but his boss told himto get the mlIl running before he
left. (Tr. 34). He explained the pain was in his | ower back
around the belt area. He reported no one admi nistered first aid
to himat the tinme of the accident. (Tr. 35).

After he un-jamed the mll, his boss et himleave early.
(Tr. 36). He drove hinmself home and stated the pain was “rea
bad” and he “had to stop two or three tinmes to kind of get out
of my car and . . . straight up sonme.” (Tr. 96-97). When he
woke up the next norning, his back hurt him“really bad.” He
cal |l ed Enployer and they set up an appointnment for Clainmnt to
see Dr. Tinothy Finney on June 17, 1998. (Tr. 36).

Dr. Finney ordered x-rays, prescribed nedications for
Claimant and took him off work. (Tr. 36-37). Cl ai mant
confirmed his back was sore and hurting during his exam nation
with Dr. Finney. Dr. Finney put himin work-hardening therapy,
which is when his back “started giving [him really bad
probl ens.” (Tr. 37, 98). Dr. Finney released him for 1ight
work. (Tr. 38). Claimant reported he “probably” informed Dr.

3 Claimant explained the pellet mill is a die with “big,
heavy rollers” init. It smashes the dust with water and
makes pellets. Wien it janms, “it turns like to . . . really

hard rubber. And it locks up.” (Tr. 32).
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Fi nney he was receiving nedications from another doctor. (Tr.
137) .

The light work initially consisted of off-Iloading trucks,
whi ch involved clinbing a ten-foot high |adder and pulling the
chain to open the gate so that the grain could flow out into the
truck. (Tr. 39). Claimant stated his restrictions included 30
pounds |ifting, no clinbing |adders, no bending, stooping or
craw i ng. (Tr. 43-44, 107). A “couple of nonths later,” he
worked in the guard shack and perfornmed sweeping duties. (Tr.

39). In the guard shack, he also calibrated oxygen neters and
put work orders into the conputer. (Tr. 45). Claimnt stated
he was earning “thirteen-sonething” per hour while on |ight

duty. (Tr. 40). He testified “sonmetines” he worked over forty
hours per week while on light duty. (Tr. 41).

Claimant testified his |light duty work off-1loading trucks
was beyond his doctor’s restrictions. He stated the guard shack
position was not beyond his doctor’s restrictions. (Tr. 45).

Claimant also drove a truck while on Ilight duty for
Enmpl oyer. He observed this position was light duty unless he
had to performlifting duties by hinself. (Tr. 45-46).

Cl ai mtant | ast worked for Enployer in April or My 2000.
(Tr. 46). He decided to stop working when he “went to hit ny
brakes one day, and | had my children in nmy truck. And ny right
| eg wouldn’t nove off the accelerator, and | alnpost got in an
accident.” He stated a nerve conduction study ordered by Dr.
Burvant confirmed he has nerve damage in his right knee. (Tr.
47, 50).

Claimant testified he eventually contacted Ms. Joyce Ruff
and asked her if he could see Dr. Gessner, an orthopedi c surgeon
in Luling, Louisiana. (Tr. 37). Dr. Gessner told him*“to stay
basically in bed” and do “nothing.” (Tr. 108, 113). Dr .
Gessner has still not released him for work. (Tr. 48).
Cl ai mnt confirmed he informed Dr. Gessner about his pain
medi cati on prescriptions and treatnent with Drs. Habig and Huff
at the same time he was being prescribed nedications by Dr
Gessner. He also admtted informng Dr. Huff that he was
recei ving pain medications fromDr. Gessner. (Tr. 138, 143).

Cl ai mant st ated he had recently been exam ned by Dr. Gessner
and has been paying for the treatnment and nedications hinself
since November 1999. (Tr. 49). Dr. Gessner has prescribed
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Lortab and Soma al ong with honme exercises. (Tr. 50, 100, 114).
Claimant testified he conplained of nunmbness in his |legs from
the first visit with Dr. Gessner. (Tr. 101).

Dr. Gessner ordered a |l unmbosacral support for Clai mant which
Cl ai nant wears when he plans “on doing sonmething.” Dr. Gessner
informed Cl ai mant not to wear the support every day. (Tr. 108).

Cl ai mant could not renenber whether he had sustained any
work-related |owback injuries before the June 16, 1998
accident. He stated he “may have had a pulled muscle or so .

there was nothing that never healed within a few days.” He
further could not recall any | owback injuries off the job. He
confirmed he had never sought treatnment for any |ow back
injuries before the June 16, 1998 accident. (Tr. 26). He could
not remenber having sustained any | ow back injuries which kept
hi m from wor ki ng before the June 16, 1998 accident. (Tr. 27).
On cross-exam nation, Claimnt testified he could not renenber
nm ssing a nonth-and-a-half of work after a Septenmber 9, 1991
work injury to his | ower back. (Tr. 147).

Cl ai mant di d not have any injuries when he worked for Brown
and Root and St. Charles Parish Public works. (Tr. 28-29). He
could not recall having received any benefits from workman's
conpensation clains for |owback injuries before the June 16,
1998 acci dent. He had cl ai ns agai nst Enployer for a left arm
injury and clains against Enployer’s predecessor for knee
injuries. (Tr. 28).

Cl ai mant reported having been in an autonobile acci dent
before his June 1998 work accident which injured his neck and
knee, but not his back. (Tr. 29, 130). He m ssed “a coupl e of
days” of work from that accident. (Tr. 29). Since the work
accident, Claimnt has continued to perform chores around his
house. (Tr. 51). He informed Dr. Gessner about this autonobile
accident. (Tr. 154).

Cl ai mant confirmed he had been penalized by Enployer for
mssing time. He stated the last time, which was in late 1999
or early 2000, he was “called down” occurred when he was on

i ght duty and was unable to “get out of bed.” (Tr. 29). The
only other occasion when he was “called down” for absenteeism
was in the 1970s because he needed “tine off.” He confirmed he
was never threatened to be fired or let go by Enployer. (Tr.

30). When he called in sick, 90%of the tinme he remained in bed
or on the sofa watching television. (Tr. 111).
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Cl ai mant confirmed his positioninvolved tendi ng nachi ne 80%
of the tinme, perform ng m nor maintenance and cl ean-up 10% of
the time and driving a dunp truck and ot her equi pment 10%of the

tinme. (Tr. 52-53). The job description further involved
“standi ng and wal ki ng” 30% of the tinme which Cl ai mant confirnmed
as accurate as long as there is no “trouble.” He explained if
there is “trouble,” which is unpredictable, then “you wal k all
ni ght.” (Tr. 55). “Troubl e” could be caused by “too nuch
wat er, bad gauges, humi dity or bad dust or stuff |ike that.”
(Tr. 56).

Claimant testified he would have to Ilift 100-pound rollers
as part of his regular job. (Tr. 56). The rollers were changed
once a nonth or once every two nonths and he had assi stance of
one mllwight during the changing. (Tr. 57). He stated he had
to clinb | adders which were about twelve feet high. (Tr. 59).
He expl ai ned he would have to stoop about 5 to 10% of the tine
to check on the pellets to make sure they were running
correctly. (Tr. 60-61).

Currently, Claimant can not performhis former job as pellet
mll operator because he “couldn’t clinb that high . . . and
keep wal king up and down the steps. And | have to take ny
medi cine twice a day or the painis unreal. And if | take it in
the nmorning, | can’'t drive to work because it’s illegal.” (Tr.
62-63). He could not replace a roller at this tine because of
the stooping which is required. (Tr. 63-64).

Cl ai mant stated he has not been offered any ot her positions
with Enpl oyer since he left Enployer. (Tr. 65). Claimnt net
with a vocational rehabilitation counselor for about 30 to 45
m nutes. (Tr. 67).

Claimant testified he had seen two of the surveillance
vi deos subm tted by Enployer/Carrier. (Tr. 67). He stated the
vi deo he observed was taken in October 1999 while he was wor ki ng

for Enployer. He acknow edged he was vi deoed draining the oi
out of his wife’'s car. Claimnt stated he was not lifting or
crawling. He reported he “m ght have” tightened a few bolts on
the car. (Tr. 68). On cross-exam nation, he acknow edged he
was underneath the car in the videotape surveill ance. (Tr.
122).

Anot her video was taken of Claimnt noving itens out of a
garage. Claimant had not seen this video but explained he had
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to take the itens out of the garage to rent out their house as
his famly needed the noney. He enphasized he had help in
nmoving items, especially a freezer, out of his garage. (Tr. 70-
71, 150). He enphasized he never bore the “brunt of the
[freezer’'s] weight.” (Tr. 164). Claimant reported after noving
these itens, he stayed in bed for two days. (Tr. 72).

Cl ai mant reported he “nmay have” unl oaded sheets of plywood
by himself fromthe bed of his truck. He could not renenber.
(Tr. 124). Cl ai mnt | ater enphasized he did not nove any
pl ywood in the October 23, 1999 video. (Tr. 255). He testified
he has never had a nmustache in his |ife and the individual in
t he February 2000 vi deo surveillance was “David” and not himas
the individual in that video was wearing a nustache. (Tr. 255-
56) .

Cl ai mant confirmed he noved out of his house in early 2000
and he noved “nothing heavy” during the nove. (Tr. 148-49).

Claimant testified he sleeps three to four hours per night
as there is no confortable position in which he can sleep. His
regul ar days i nvolve laying on the sofa and wat ching tel evision.
(Tr. 73).

Cl ai mvant reported Dr. GCessner has ordered an MI and
recommended he go to Tul ane Spinal Clinic, but “everything” has
been refused. Dr. Gessner has not recomended surgery as he
wants to get the results of the MRI. (Tr. 74).

Cl ai mant testified he has fished on occasion. (Tr. 127-28).
He confirmed if Dr. Huff reported he had slipped in a boat that
woul d be “conpletely wong” as Claimant enphasi zed he had not
been in a boat “since |ast year.” (Tr. 128). He further
confirmed he informed Dr. Huff he was receiving pain nedications
fromDr. Gessner. (Tr. 143).

On further cross-exam nation, Claimnt testified he had been
exam ned by Dr. Habig for problens with his right knee. (Tr.
135). He could not recall if he was exam ned in August 1998 by
Dr. Habig. (Tr. 136). Dr. Habig has prescribed pain nedication
for Claimant’s right knee. (Tr. 135).

Trudy L. Cortez

Ms. Trudy Cortez testified she has been married to Cl ai mant
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for two years. She is a nedical technologist in the |aboratory
at East Jefferson Hospital where she has worked for ten years.
She is not a registered nurse. (Tr. 168-69).

Ms. Cortez noted when she met Cl ai mant, he di d not conpl ain
of any pain or have any ailments. (Tr. 169). She stated before
June 1998, he never conplained of back pain. She reported
Cl ai mant had shoul der problens fromhis February 1998 aut onobil e
accident. She observed his knee was “a little bruised,” but it
“was okay” after about a week. She was not aware of any back
injuries Claimnt nmay have experienced before January 1998
(Tr. 170).

After Claimant’s June 1998 work injury, Ms. Cortez
testified Claimant “had | ots of back pain or conplained of |ots
of back pain. He would try to do things around the house while
he was off work, and he would usually end up having to stay in
bed for several days afterwards. He seenmed to inprove a little

bit . . . six to eight weeks afterwards.” (Tr. 171). She
reported Clai mant conpl ai ned of pain and nunbness in his right
leg after June 1998. (Tr. 173). She confirmed Claimnt’s
conpl ai nts have “gotten worse” over time as “his right | eg tends
to go out on him tends to go nunb. |’ve seen himfall while
wal king nyself. He tries to do things that | physically cannot
do for ne. And sonmetines, he ends up harmng hinself.” She
not ed Cl ai mant has a probl emrenmenbering things and this probl em
has increased since the job accident. (Tr. 175).

Ms. Cortez explained during the noving process, which was
part of Enployer/Carrier’s video surveillance, Claimnt noved

“smal | boxes . . . clothes, clothes baskets. The things that
contai ned heavy things . . . his uncle would lift.” (Tr. 176).
She enphasi zed Claimant at no tinme attenpted to lift the freezer
nor did he bear the brunt of the weight of the freezer. (Tr.
177).

Ms. Cortez confirmed she is “basically supplying the incone
at this time.” (Tr. 178). On cross-exam nation, she
acknow edged she has no know edge of Clainmant’s past nedical
hi story before January 1998. (Tr. 182).

Rut h Sacr a

Ms. Sacra testified she is an office manager with Enpl oyer
and has held that position for about ten years. Her duties
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include maintaining personnel files of +the enployees of
Empl oyer. (Tr. 185).

Ms. Sacra observed Claimant’s personnel file contained
several docunents entitled “Absentee Cal endar.” She confirned
she personally entered the information onto these docunents.
(Tr. 186). She testified the 1991 Absentee Cal endar showed
Cl ai mtant m ssed work from Septenber 28, 1991 through Novenber
11, 1991 because of a worker’s conpensation injury. (Tr. 188-
89) .

The 1992 Absentee Cal endar indicated Claimant m ssed work
on May 21, July 27 and August 31, 1992 for a worker’s
conpensation injury which was related to his 1991 absences. M.
Sacra testified she made a notation for herself referencing the
1992 accident as a back injury. (Tr. 190-91). She confirned it
is her customto annotate in the summary why enpl oyees are not
at work. (Tr. 196). She testified Enployer maintains a “call-
in” sheet for explanation of why an enpl oyee did not show up to
work. (Tr. 203).

Ms. Sacra reported the 1993 Absentee Cal endar indicated
Cl ai mtant m ssed work on July 12 and Novenber 2, 1993 due to the
same back injury. (Tr. 192-93).

Ms. Sacra noted Clai mant was on worker’s conpensation | eave
from June 17, 1998 through Septenber 18, 1998 due to the June
16, 1998 work accident. (Tr. 195). She testified Cl ai mant was
on worker’s conpensation |eave from October 22, 1999 through
November 13, 1999 due to a back injury. (Tr. 196-97).

Jerry Cortez

Claimant’s wuncle, M. Jerry Cortez, was deposed post-
heari ng. He testified Claimnt |ived next door to him when
Claimant lived on Yetta Avenue in Harvey, Louisiana. (CX-11,
pp. 5-7).% He watched the surveillance video, dated February 13,

“ Even though Jerry Cortez's deposition is marked “CX-
10,” it is referred to as “CX-11" in the post-hearing briefs.
Dr. Ral ph Gessner’s deposition is also marked “CX-10" and is
referred to as “CX-10” in the post-hearing briefs. For
pur poses of this Decision and Order, Jerry Cortez’s deposition
testimony will be referred to as “CX-11" and Dr. GCGessner’s
deposition testinmony will be referred to as “CX-10."
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2000, proffered by Enployer/Carrier which depicted a nman
sweepi ng and hosing-off a street or sidewal k. He observed the
i ndividual filnmed in the video was a gentl eman who “used to work
[in the body and fender shop] across the street.” (CX-11, pp.
7-8). He enphasi zed the individual in the video surveillance
was not Claimant. (CX-11, p. 8).

M. Cortez testified he knew the individual 1in the
surveillance video was not Claimnt as the individual in the
video was wearing a mustache and Claimnt has never had a
must ache. (CX-11, p. 8). Moreover, Clainmnt has never worked
for the body and fender shop on Yetta Avenue. (CX-11, p. 9).

M. Cortez knew Claimant had a Mistang which he knows
Cl ai mant worked on “a couple of tinmes.” (CX-11, pp. 12-13). He
hel ped C ai mant nove-out around August 2000 and observed
Claimant did not nove “the heavy stuff.” M. Cortez and
Claimant’ s son noved “the heavy stuff.” (CX-11, pp. 15-16).

M. Cortez confirmed he and Clainmant’s son | oaded a freezer
onto a truck in October 2000. He did not renmenmber Cl ainmant
hel ping during the | oading process. (CX-11, pp. 17-18). He
noted Claimant’s son went with Claimnt to unload the freezer
but he never found out who unl oaded the freezer. (CX-11, p.
18).

The Video Surveill ance
Sherman A. Cravins

M. Sherman Cravins testified he is self-enployed at

Sout hern Surveill ance Conpany. He confirmed he was hired in
early 1999 by Enployer/Carrier to “try and observe the activity
of [Claimant].” (Tr. 219). He positively identified Claimnt

at the hearing and confirmed he was able to identify Cl ai mant
after being hired by Enpl oyer/Carrier. (Tr. 220). He confirned
he did not have a photograph of Claimnt before trying to
identify him (Tr. 228).

M. Cravins testified he performed the filmng about two

bl ocks away from Claimnt’s house. (Tr. 242). He observed
Claimtant on the morning of October 23, 1999 perform ng body
repair on “a classic Miustang” at his residence. M. Cravins

expl ained he knew this was body work as he watched Clai mant
renmove parts of the grill, the light assenbly and the lights.
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Cl ai mant was al so “ki cking the bunper of the truck” and unl oaded
by hinmself five to eight sheets of four-by-eight plywod froma
truck. (Tr. 221-22). WM. Cravins explained Clainmnt kicked the
autonobile by placing “his buttocks on the ground and .
ki cking the front of the car with . . . the base of . . . his
feet.” (Tr. 223). M. Cravins testified he was not able to
vi deot ape Cl ai mant Kkicking the vehicle or unloading plywood
because a truck was obstructing his canera’ s view (Tr. 230).
M. Cravins was positive that the individual noving the plywood
was Claimant. (Tr. 233).

M. Cravins confirmed he submtted a witten report of
“everything [ he] tal ked about [during the hearing].” (Tr. 252).
The witten report of his surveillance on Clai mnt was included
in Dr. Gessner’s records. M. Cravins did not make any accounts
of Cl ai mant unl oadi ng pl ywood or “kicking the front” of a car in
his witten report. (CX-7, pp. 37-44).

M. Cravins testified while Claimant was perform ng body
work, there was an individual present who appeared to offer
Cl ai mnt “sonme type of advice,” but did not performany physical
repairs to the automobile. (Tr. 223).

M. Cravins stated he could not recall the date of the next
time he observed Clai mant. He reported he did not videotape
Claimant’s activities on that day. He testified on that date
Cl ai mant was perform ng work with power tools in a workshop in
hi s garage. M. Cravins reported the next time he videotaped
Cl ai mnt was approximately five nonths after the October 23,
1999 surveillance, in February 2000, when Cl ai mant was wor ki ng
at a shop across the street fromhis residence. (Tr. 224).

M. Cravins enphasized that the February 2000 and Cct ober
2000 vi deot ape surveillance display Claimant. He did not film
t he October 2000 video surveillance. (Tr. 249).
Vi deot ape Surveillance

Oct ober 23, 1999

Cl ai mnt acknowl edged he was filmed in this video

surveill ance. (Tr. 68). Most of the activity in this video
depi cts Clai mant wal king fromhis garage to a Mustang parked in
his driveway. During several mnutes of the surveillance,

Claimant i s seen under the autonopbile, either on his back, or on
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his left side, working with hand tools on the autonobile. All
other scenes in this video surveillance do not contradict
testimony given by Claimant. (EX-7).

February 13, 2000

At the hearing, there was a dispute as to the individual
depicted in this surveillance. Claimnt contended not he, but
rather “David,” was filnmed in this surveillance. (Tr. 255-56).
Whereas M. Cravins, who filmed the surveill ance, asserted he
had filmed C aimnt. (Tr. 249). The majority of this
surveill ance portrays an individual sweeping and hosing-off a
street or sidewalk. The imge of the individual’'s face is not
clear in the surveillance, but the individual can be identified
as wearing a nustache. (EX-11).°

October 5 & 7, 2000

The mpjority of this surveillance shows Clai mant wal ki ng
around the front of a residence and around a pick-up truck
| oaded with a l|arge freezer. The latter portions of the
surveill ance showthe | arge freezer having been renmoved fromthe
truck with Cl ai rant and anot her gentl eman hol di ng-up one si de of
the freezer while the other side is resting on the ground
There was no indication as to which individual bore the greater
wei ght of the freezer during the unloading process. Once the
freezer was unl oaded, it was quickly put on wheels and rolled
away. Al'l other scenes in this video surveillance do not
contradict testinmony given by Claimnt. (EX-8).

> This videotape is marked “EX-11" and was identified and
received into evidence as such at the hearing. Post-hearing,
Enpl oyer submtted the deposition of Dr. John Burvant and
marked it as “EX-11.” In Enployer/Carrier’s post-hearing
brief, this videotape is referred to as “EX-9” whereas
Claimant refers to the videotape as “EX-11" in his post-
hearing brief. Claimnt’s deposition testinmony was identified
and received into evidence as “EX-9" at the hearing. Dr.
Burvant’ s deposition testinony is referred to as “EX-12" by

Clai mant. For purposes of this Decision and Order, the
February 13, 2000 video surveillance will be referred to as
“EX-11" and Dr. Burvant’'s deposition testinmony wll be

referred to as “EX-12."



-15-

The Medi cal Evidence
Ral ph J. Gessner, M D

Dr. Ral ph Gessner, a board-eligible orthopaedic surgeon,
testified by deposition on Decenber 18, 2000. (CX-10, p. 5).°

Dr. Gessner expl ai ned “subjective conplaints” are
“conpl aints that the patient states regardi ng pain, disconfort,
and . . . you really can’'t palpate or test for from his
hi story.” (CX-10, pp. 5-6). He further explained “objective
findings” are those that “physically you can actually identify
by yourself. You are not relying on the patient’s history.”
Exanpl es of objective findings are nuscle spasm or reflex
changes. (CX-10, pp. 6-7).

Dr. Gessner confirmed it is inportant for a patient to give
an accurate and conplete history in order to determ ne the
etiology of a back conplaint. (CX-10, p. 8).

Dr. Gessner noted he has had patients in his practice who
cone in to see himwi th conplaints of pain, but no new objective
findings, for a refill of their prescription of pain-killers,
and then, the patients may go to another doctor and not reveal
that they already have a pain-killer prescription in order to
recei ve nore nedi cine. He observed this situation would affect
his opinion as to the nature of the problemhe is treating with
the patient. (CX-10, p. 11). He enphasized he would stop
treating a patient if he discovered this were the situation as
the patient’s behavior would be a breach of the honesty of a
doctor-patient relationship. (CX-10, p. 12).

Dr. Gessner first performed a neniscectony on Claimnt in
1977 because of a torn nedial neniscus. (CX-10, pp. 8-9, 64).
In October 1981, he started treating Claimant for a September
1981 back injury which Cl ai mnt sustained at work while lifting
an iron cover or hatch. Dr. CGessner treated Cl aimnt “off and
on for about two years” as a result of this back injury. (CX-

® See footnote 3, supra, for an explanation regarding the
citation of this exhibit.
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10, p. 13). He prescribed various pain nmedications for Cl ai mant
during this tinme. (CX-10, pp. 13-14). He observed Cl ai mant
sustained a fractured |left forearmon April 15, 1988. (CX-10,

pp. 8-9).

Dr. Gessner also treated Claimant for an October 1991 back
injury for which he prescribed pain nedications. (CX-10, pp.
12, 15, 63). He treated Claimant for this injury until 1993.
(CX-10, p. 16). Dr. Gessner testified during the course of his
treatment for the 1991 back injury, he took Claimnt off of
Vicodin and prescribed Darvocet because he “was afraid of
[ Cl ai mant] becom ng addicted to the nedicine.” (CX-10, pp. 10,
15). He confirmed in his years of practice as an orthopedic
surgeon, he has found that “peopl e who have a tendency to becone
addicted to or crave narcotic pain medication will cone in
repeatedly with subjective conpl aints, no new physi cal findings,
in order to obtain nore nedication.” (CX-10, p. 11). Dr .
Gessner exam ned Cl ai mant again in 1997 for a right knee injury
and prescribed pain nmedications for this injury. (CX-10, pp. 8-
9).

Cl ai mant was exam ned by Dr. Gessner on October 26, 1998,
for the instant work injury. He noted Cl ai mant reported no
intermttent trauma to his back since the 1991 injury. (CX-10,
pp. 16, 18). Claimant reported that he had been treating with
Dr. Huff, his general practitioner, Dr. Mss and Dr. Altmn.
(CX-10, pp. 17, 18). Dr. Gessner reported Claimnt did not
reveal on October 26, 1998 that he was sinultaneously treating
with Dr. Habig, another orthopedic surgeon. Dr. Gessner
di agnosed a strain to the lunbar spine superinposed on
degenerative changes. (CX-10, p. 20).

Dr. Gessner observed a Novenber 9, 1998 nedical report from
Dr. Habig in which Claimant told Dr. Habig that he was not

taking any pain nedications. Dr. Gessner noted he had
prescri bed various pain nedications to Claimant on COct ober 26,
1998. (CX-10, pp. 21-22). He confirmed this type of

information would lead him to termnate the doctor-patient
relati onship. (CX-10, p. 22).

Dr. Gessner testified Claimnt did not reveal that he had
been receiving pain nedications fromDr. Huff for various back
injuries. (CX-10, pp. 18-19). He confirmed this know edge
woul d have been inportant in beginning a treatnment plan for
Claimant. (CX-10, p. 19). He noted Claimnt was involved in a
not or vehicle accident in February 1998 and left the hospita
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“upset due to no real pain nmeds [being] given.” He confirned
this information would be “relevant” in light of Claimnt’s
hi story with Vicodin and other pain nedications. (CX-10, p.
23).

Dr. Gessner opined as an ort hopedi c surgeon that he does not
believe Claimnt recognizes he has a problem with pain
medi cati ons. (CX-10, pp. 20, 64).

Dr. Gessner confirmed an MRI, which predated the Oct ober 26,
1998 exam nation, from East Jefferson Hospital reveal ed pre-
exi sting degenerative changes in Claimnt’s |unmbar spine. (CX-
10, p. 23). He further confirmed the 1991 x-rays docunented
pre-existing degenerative changes in Clainmnt’s |unbar spine.
(CX-10, p. 24).

Dr. Gessner testified Claimant was neurol ogically intact.
(CX-10, p. 25). On physical exam nation, Claimant had “m|d
spasm of the |unbar spine.” (CX-10, p. 25). He then placed
Claimant on light-duty with no lifting over 30 pounds or
carrying over 30 pounds, no repetitive bending, stooping,
kneeling or crawing. (CX-10, p. 26).

Dr. Gessner confirmed the job description, detailing a
pellet mll|l operator provided by Enployer/Carrier, “looks I|ike
it fits into what | would call light duty.” (CX-10, p. 27).

On cross-exam nation, Dr. Gessner testified he would not
recommend Claimant clinmb over two floors twice a day and he
woul d not recommend that Claimant pull on a pry bar to unjam a
pel l et machine. (CX-10, pp. 71-72).

Dr. Gessner exam ned Claimnt on Decenmber 21, 1998, for
conpl aints of increased pain. He affirmed that there was no
change or findings on physical exam nation which woul d docunment
i ncreased pain. He noted there was “mld spasmin the |unbar
spi ne.” (CX-10, pp. 27-28). Cl ai mant further conpl ai ned of
pain radiating into his right leg and knee, which Dr. Gessner
confirmed was fromthe earlier 1977 problenms. (CX-10, p. 28).
On cross-exam nation, Dr. Gessner further testified Claimnt’s
| eg nunbness was aggravated by the June 1998 work accident.
(CX-10, p. 75).

On January 18, 1999, Dr. Gessner exam ned Cl ai mant and did
not observe any nuscle spasm He noted Claimant “had sone
tenseness of the nmuscles of the |unmbar spine.” Dr. Gessner
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testified tenseness is “sonmething within [Claimnt’s] control.”
(CX-10, p. 29).

Dr. Gessner exam ned Cl ai mant again on March 15, 1999 for
conplaints of painin Claimant’s right knee. He confirnmed these
conplaints are not related to the June 1998 incident. W th
respect to Claimant’s |unbar spine, Dr. Gessner found “he just
had some m|ld spasm and the notion in the back was conpl ete and
no abnormal neurol ogical findings.” (CX-10, p. 30). He kept
Claimant on light-duty and re-filled his pain nedicine
prescription. (CX-10, p. 31).

Dr. Gessner affirmed he was not aware that Clai mant had his
pain nmedication re-filled by Dr. Huff on March 29, 1999. He
further confirmed this information would affect the doctor-
patient relationship with Claimant. (CX-10, p. 32).

On April 12, 1999, Clai mant was exam ned by Dr. Gessner who
agai n prescribed pain nmedications to Clai mant wi t hout know edge
that Claimant had seen Dr. Huff and received pain medication
prescriptions. (CX-10, p. 34).

Dr. Gessner exani ned Cl ai mant on May 10, 1999 for conpl aints
of exacerbation of his pain due to Claimant’s duties which
required lifting, repetitive bending, stooping, kneeling and
crawling. (CX-10, pp. 35-36).

Dr. Gessner observed Cl ai mant was exam ned by Dr. Burvant
on June 30, 1999, and Cl ai mant deni ed any prior history of back
troubles to Dr. Burvant. He further observed Dr. Burvant
reported Claimant’s job duties as watching machinery and “on
rare occasion having to do repair and nmai ntenance work on it.”
Dr. Gessner confirmed Claimant’s history to Dr. Burvant was not
true. (CX-10, pp. 37-38).

On August 30, 1999, Dr. Gessner exam ned Claimnt and
reviewed an EMG nerve conduction study ordered by Dr. Burvant.
The EMG revealed Claimant “had a bilateral S1 radicul opathy,
which is consistent with his arthritic condition.” He
prescribed pain killers again for Claimnt. (CX-10, p. 40).
Dr. Gessner confirmed he is aware that Clai mant had visited Dr.
Huff on August 20, 1999 for conplaints of a back injury
sustai ned at home on August 17, 1999. (CX-10, p. 41).

Dr. Gessner exam ned Claimnt on Septenber 15, 1999, for
“mar ked exacerbation of pain and disconfort.” (CX-10, pp. 42-
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43) . He noted Cl ai mant m ssed two days of work. He was not
aware Cl aimant had visited Dr. Huff on Septenber 13, 1999, and
had re-filled his pain medication prescription. (CX-10, p. 43).
Dr. Gessner observed Cl ai mant had muscl e spasm on Septenber 15,
1999. (CX-10, p. 44).

On Cctober 25, 1999, Claimant was exam ned by Dr. Gessner
and associ ated his conplaints with his job. (CX-10, pp. 45-46).
He was unaware that Clai mant had been exam ned by Dr. Huff on
Cct ober 20, 1999, and had his pain nedication re-filled. (CX-
10, p. 46). Dr. Gessner confirned he took Cl ai mant off work for
one nmonth. (CX-10, p. 49).

Dr. GCessner viewed the October 23, 1999 surveill ance video
of Clai mant working on his wife’'s Mustang. (CX-10, p. 46). He
confirmed Claimant’s physical activities on the video are
inconsistent with the conplaints he presented on Cctober 25
1999. (CX-10, p. 47). On cross-exam nation, Dr. Gessner
testified Claimnt was not performng any activities in the
vi deo beyond the restrictions he placed on Claimnt. (CX-10, p.
79).

Dr. Gessner examned Claimnt on January 17, 2000, for
exacerbations of pain with increased activities and prescribed
pain medications to Claimant. (CX-10, p. 50). He testified he
was not aware Claimant had hurt hinmself at home on January 28,
2000, and went to see Dr. Huff on January 31, 2000, with
conpl aints of back pain. (CX-10, pp. 50-51).

On February 14, 2000, Dr. Gessner exam ned Cl ai mant. He
affirmed he was not aware Cl ai mant had been prescri bed Xanax, an
anti-anxi ety nmedication, by Dr. Huff. Dr. Gessner re-filled
Cl ai mant’ s pain medication. (CX-10, p. 52).

Dr. Gessner acknow edged he had vi ewed t he February 13, 2000
surveill ance video proffered by Enployer/Carrier but was unabl e
to identify the person in the video. (CX-10, p. 80).

On a March 13, 2000 exam nation, Dr. Gessner confirnmed
Cl ai mant did not reveal that he had visited Dr. Huff on March 3,
2000, nor did Claimant reveal the nedications Dr. Huff had
prescribed for him (CX-10, p. 52). He again re-filled
Cl ai mant’ s pain medication. (CX-10, p. 53).

Cl ai vant went to see Dr. Gessner on March 23, 2000 for *“a
mar ked increase in |ow back pain and leg pain.” Dr. Gessner



-20-

prescribed a stronger pain nedication for Claimnt at this tine.
(CX-10, p. 54).

On April 12, 2000, Dr. Gessner testified Claimnt told him
“it’s necessary for [Claimant] to m ss one week of work” because
of “exacerbation of pain.” Claimant did not reveal to Dr.
Gessner he had been exam ned by Dr. Huff on March 31, 2000 and
had recei ved nore pain nedications. Dr. Gessner again re-filled
Cl ai mant’ s pain medication. (CX-10, p. 56).

Claimant was admitted to St. Charles Parish Hospital
Emergency Room on April 13, 2000, for his back pain. He was
told not to return to work and was referred to Dr. Gessner. He
was given a pain nmedication prescription. (CX-9, p. 3).

Cl ai mnant was exam ned by Dr. Gessner on May 15, 2000. (CX-
10, p. 56). dCaimant reported “he was getting out of bed | ast
week and his |egs gave way and he fell down causi ng abrasions
over both knees.” Dr. Gessner found no spasm during this
exam nation. He was not aware Cl ai mant had been exam ned by Dr.
Huff on May 5, 2000, nor was he aware Claimnt had been
prescri bed pain medications at that time. (CX-10, p. 57).

On June 12, 2000, Dr. Gessner examned Claimnt and

di scovered he was not worKking. He did not know Cl ai mant had
seen Dr. Huff on June 2, 2000, for injuries related to an injury
he sustained froma fall in a boat. He was not aware Cl ai mant

had been prescribed pain nedications by Dr. Huff. (CX-10, p.
58). Apparently, because he did not know of Claimnt’s breach
of the patient/physician relationship until his deposition, Dr.
Gessner took no action to ternm nate his treatnent of Clainmant.

Dr. CGessner confirmed there was physically nothing newwth
Cl ai mant on an October 4, 2000 examn nati on. (CX-10, p. 60).
Again, Dr. Gessner re-filled Claimant’s pain nmedication
prescription. (CX-10, p. 61).

On Novenber 1, 2000, Dr. GCessner exam ned Claimnt and
referred himto Dr. Tom Whitecloud at the Tulane Spine Clinic
for an MRI. (CX-10, p. 61). He again prescribed pain
medi cations to Claimant. (CX-10, p. 85). Dr. Gessner confirnmed
he had seen the October 2000 surveillance video and observed
Claimant’s activities, specifically noving the freezer, were
i nconsi stent with his conpl ai nts. (CX-10, pp. 61-62, 82-83).
Based on the nmedical records, Claimnt’s presentations to his
doctors, and the surveill ance video of October 2000, Dr. Gessner



-21-

opined to a reasonable degree of nedical probability that
Claimant could return to his regular job wi thout restrictions
and he does not need pain nmedication. (CX-10, pp. 62-63).

On cross-exam nation, Dr. Gessner observed Cl ai mant’ s ot her
doctors found spasmon npst exam nations. He acknow edged it is
not probable for a person to feign a spasmon every exani nati on.
(CX-10, pp. 69-70). He noted Claimant’s conpl aints have been
consistent since the June 1998 accident and acknow edged
Claimant’s June 1998 work accident aggravated Claimant’s
condition considerably. He opined Claimant is “in need of sone
further diagnostic treatnent.” (CX-10, pp. 75-76, 88, 93). He
testified based on what was brought to his attention during the
deposition regarding Clai mnt’s nedi cal history, Claimnt has “a
problenf and he would not “continue giving him medication.’
(CX-10, p. 76).

Dr. GCessner testified he has not been approached by a
vocational counselor to discuss available jobs for Claimnt.
(CX-10, p. 77). He recomends Cl ai mant have an MRl perforned
because he is not inproving and the disc area which is damaged
may be worsening. (CX-10, p. 84). He could not state to a
reasonabl e degree of nedical probability that Cl aimnt’s spine
conditionis related to his work accident. (CX-10, pp. 88-89).

J. Lee Moss, M D.

On Cctober 1, 1991, Dr. Moss initially exam ned Cl ai mant at
the request of Crawford and Conpany for injuries to his |ower
back sustained at work on Septenmber 28, 1991. Clai mant deni ed
any prior pain or injury to his |lower back. He conplained of a
“burning sensation” in his |ower back and an episode of right
| eg nunbness. On physical exam nation, Claimnt had decreased
nmotion in his |umbar spine with pain. He opined Clainmant had a
| umbosacral strain which should resolve within the next few
weeks. (EX-10, p. 1).

In a June 29, 1992 letter to Crawford and Conpany, Dr. Moss
reported he exam ned Cl ai mant on June 9, 1992. Dr. Mss noted
Cl ai mant had been working but had spasnms in his back. He
observed Cl ai mant had full range of notion of his | ower back and
sone pain with extension of his |unbar spine. He reported
“there may be some mld spasm present.” Dr. Mss recomended
| ower back exercises and anti-inflammtory nmedications. He



-22-

stated “I certainly don’t see any reason why [Claimant] should
not be working.” (EX-10, p. 3).

A July 7, 1992 nedi cal note stated Cl ai mant was wor ki ng and
t aki ng pain nedications. Claimnt was “still alittle stiff in
his |unbar spine.” Dr. Moss opined “it is beneficial for
[ Claimant] to continue to work.” (EX-10, p. 5). An August 18,
1992 nedical note stated Claimant was having nore pain in his
| omer back. Dr. Moss re-filled Claimnt’s pain prescription and
opi ned Cl ai mant shoul d be able to work. He recommended Cl ai mant
continue his stretching exercises. (EX-10, p. 6).

A Sept ember 29, 1992 nmedi cal note observed Cl ai mant had been
wor king “a good bit.” Claimnt reported his right | eg goes nunb
occasionally. Dr. Mss noted Claimant will eventually need an
MRI of his lunmbar spine. He re-filled Claimnt’s prescription
of pain nedication and recommended Cl ai mant continue wor ki ng.
He added “[Claimant] is not abusing the nedication, but I would
like to see himback in six weeks.” (EX-10, p. 7).

On Novenber 10, 1992, Dr. Mss reported Claimant’s |egs
“fall asleep” occasionally with a pain across his back. He
noted Cl aimant continued to have nunbness in his right |eg.
(EX-10, p. 8). Dr. Mss reported on Decenber 22, 1992, Cl ai mant
“had to m ss sone days of work due to increasing pain.” He re-
filled Claimnt’s pain medication. (EX-10, p. 9). Dr. Moss
not ed Cl ai mant di d not appear for his January 19, 1993 schedul ed
appoi ntment. (EX-10, p. 10).

Cl ai mvant reported to Dr. Moss on January 26, 1993, that his
pain was decreasing and “his leg only falls asleep once in a
while.” Cl aimnt conpl ai ned of | ower back stiffness. Dr. Mss
decreased the pain nedication to Claimant. (EX-10, p. 11). A
March 9, 1993 nmedi cal note indicates Claimant’s | eg has “stopped
falling asleep.” Claimnt still presented with nuscles spasns
in his back. Dr. Moss re-filled Claimnt’s pain medication.
(EX-10, p. 12).

On April 20, 1993, Claimant presented with “I ower back pain
when he does anything.” Dr. Moss re-filled Claimant’s pain
medi cati on. When Cl ai mant was exam ned again on June 1, 1993,
he was “working and doing very well.” He conpl ai ned of back
soreness when he is active. Claimnt had a full range of notion
and was neurologically intact. Dr. Mss re-filled Claimnt’s
medi cati ons. (EX-10, p. 13).
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Cl ai mant was exam ned on July 13, 1993, and conpl ai ned he
was “stiff” and “his pain was worse last night.” Clainmnt did
not appear for his August 24, 1993 appointnent. (EX-10, p. 14).

Mat t hew Huff, M D.

The hand-written notes of Dr. Matthew Huff were proffered
by Enpl oyer/Carrier. He exam ned Cl ai nant on several occasions
bet ween June 19, 1995 and August 28, 2000. On June 30, 1995,
Dr. Huff noted Claimant stated he was working | ong manual hours
at work and at home. On August 11, 1995, he reported Clai mant
re-injured his back on August 7, 1995, picking up a stone. On
physi cal exam nation, Claimnt had noderate spasmin his |unbar
muscl es. A Septenmber 8, 1995 note indicated Claimant re-hurt
hi s back. Clainmant was al so advi sed he woul d not be prescri bed
nmore Vicodin. On Novenber 14, 1995, Dr. Huff observed Cl ai mant
fell froma | adder on Novenmber 13, 1995, and x-rays confirnmed he
fractured a rib. Dr. Huff noted Claimnt did “not desire to be
seen by an orthopedic surgeon.” (EX-4, p. 1).

On Novenber 29, 1996, Cl ai mant presented with conpl ai nts of
a sore |lower back which was “made worse sitting too |ong or
bending over.” Dr. Huff observed npderate muscle spasmin his
| umbar region. Dr. Huff noted Claimant re-hurt his back one-
and-a-half weeks prior to his May 23, 1997 exam nation. (EX-4,
p. 2). A March 23, 1999 note indicated Claimant re-hurt his
right |ower back mnuscles. On April 5, 1999, Claimnt had
noder at e spasm and soreness in his right paravertebral nuscles.
Dr. Huff reported Claimant had a “basically sitting down job”
and “doesn’t do anything at hone.” Cl ai mant reported to Dr.
Huf f on April 19, 1999 that his “lower back nuscles will have
reoccurring spasnms - when this happens he lays down.” Dr. Huff
reported Claimant “runs a pellet mlIl” which he “can do
sitting.” (EX-4, p. 3).

Claimant re-hurt his left “s. erecti muscle” picking up a
child on June 14, 1999. On August 20, 1999, Claimnt reported
to Dr. Huff he had injured his left superior trapezius nuscle
and |l eft rhonmboid nuscles while working at home. On Septenber
13, 1999, Dr. Huff noted Claimant “still hurt in upper back.”
(EX-4, p. 4) (enphasis added).

An COctober 20, 1999 note indicates Claimant injured his
ri ght upper back nuscles. (EX-4, p. 5). On January 7, 2000,
Cl ai mant presented with sore right rhonmboi d nuscles. On January
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31, 2000, Cl aimant stated when he bent over two days earlier to
pi ck-up a hamrer, he could not straighten-up for several hours.
On physi cal exam nation, Clainmant had spasm and soreness in his
| eft lunbar paravertebral nuscles. Dr. Huff noted Cl ai mant had
spasm on March 3, 2000. (EX-4, p. 6).

On June 2, 2000, Dr. Huff reported Claimnt “recently
slipped in boat” and had sore nuscles in his right upper back
near his right shoulder. On July 24, 2000, Dr. Huff noted
Cl ai mant had spasns of neck nuscles. (EX-4, p. 7).

Terry L. Habig, MD.

Dr. Terry Habig, a board-certified orthopedic surgeon,
initially exanm ned Clai mant on March 4, 1998, for conpl aints of
pain in his |left shoulder and right knee. Cl aimnt disclosed he
had been involved in a nmotor vehicle accident on February 18,
1998. He stated x-rays were negative and his main problemfrom
the accident was pain in his left shoul der blade area, left
shoul der and | eft side of his neck. Clainmnt reported he worked
twel ve-hour days at a grain elevator and he tends to get
soreness in his right knee at the end of the day. Dr. Habig
di agnosed Claimant with a cervical strain and chondronmal aci a of
the patella. He prescribed pain nedication for Claimnt. (EX-
5 p. 2).

On March 25, 1998, Cl ainmant was exam ned by Dr. Habig for
conpl aints of neck and arm pain. Dr. Habig ordered an MRl and
opi ned Claimant had a cervical strain with radicular synptons.
(EX-5, p. 3). On April 9, 1998, an MRl was perfornmed at East
Jefferson Hospital on Clainmant’s cervical spine. Dr. Tupler
concluded “ossification of the posterior |ongitudinal |iganment
C3-C4 through C6-C7, resulting in narrowi ng of di nensions of the
spinal canal with mass effect upon the cord, C4-C5 and C5-C6
primarily, consistent with noderately severe spinal stenosis at
t hese levels. CT nyelogramcould confirm No focal herniation

of disc material.” (EX-5, p. 7).

Dr. Habig examned Claimnt on April 15, 1998, for
conpl aints of continued neck pain, nunbness in his arns and
headaches. Dr. Habig recommended he see a neurologist and

prescri bed nedication to control his headaches. (EX-5, p. 4).
Cl ai nant was exam ned by Dr. Habig on August 26, 1998, for
conpl aints of right shoulder pain and right arm nunbness and
pain. Dr. Habig opined Clai mant has “possi bl e nerve i npi ngenent
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secondary to stenosis and spurring of the cervical spine.” He
not ed concern about Claimnt’s request for pain nedication and
cautioned Cl ai mant about taking too nuch. (EX-5, p. 5).

A Novenber 9, 1998 nedical report from Dr. Habig indicated
Cl ai mant presented with right arm nunbness. He reported to Dr.
Habi g that he was not taking any nmedications and Dr. Habig
di scovered no spasm in Claimnt’s neck. Dr. Habig opined
Cl ai mant had cervical spinal stenosis. (EX-5, p. 6).

Stewart E. Altman, M D

Dr. Stewart Altman, a board-certified general surgeon, in
a letter to M. Alfred C. Barrera, an attorney, dated April 6,
1998, reported Cl ai nant had been exam ned on February 26, 1998,
by Dr. Myles K. Gaupp. Claimant presented with injuries to his
left arm |eft shoul der and ri ght knee as a result of a February
18, 1998 motor vehicle accident. Dr. Gaupp opined Clai mant
sustai ned a contusion of the right knee and |eft shoulder. He
prescri bed pain nedications to Claimnt and conservative hone
t herapy. (EX-6, pp. 2-3, 10).

Ti ot hy P. Finney, MD

Dr. Tinmothy Finney, a board-certified orthopedic surgeon,
initially exam ned Cl ai mant on June 17, 1998, at the request of
Empl oyer/ Carrier. Claimnt presented with a chief conplaint of
“l ower back” as a result of a fall at work the precedi ng ni ght,
June 16, 1998. Cl ai mant deni ed “any past history of significant
back problens.” He noted Claimant has a history of knee
problens. On physical exam Claimant had tenderness over the
| ower | unbar spine paraspi nous nuscles with mld spasm (EX- 2,
p. 1; CX-6, p. 1). Dr. Finney opined Claimnt had “evidence of
| umbar spine strain and spasm” He recomended back stretching
exerci ses for Claimant and prescribed pain nedications. (EX-2,
p. 2; CX-6, p. 2). He took Claimnt off of regular work. (EX-
2, p. 3; CX-6, p. 3).

On June 24, 1998, Dr. Finney exam ned Cl aimant in foll ow up
for |ower back conplaints. He opined Claimnt sustained a
| umbar spine strain and spasm He noted mld hanstring
tightness and mld tenderness and spasm over the |ower | unbar
muscl es. He recommended a formal course of physical therapy for
Cl ai mant and prescribed pain nedications. (EX-2, p. 4; CX-6, p.
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4). He took Claimnt off of work for three nore weeks. (EX-2,
p. 5; CX-6, p. 5).

Dr. Finney exam ned Cl ai mant on June 29, 1998, for a follow
up of Claimant’s | ower back conplaints. Clainmnt reported the
t herapy made him“feel worse.” Dr. Finney observed Cl ai mant had
mld spasmover the | ower |unmbar spine paraspi nous nuscles. He
recommended Cl ai mant undergo an MRl to rule out disc pathol ogy
and took Claimant off of work until an MRl was performed. (EX-
2, p. 6; CX-6, p. 6).

An MRl of Claimant’s |unbar spine was perfornmed at East
Jefferson General Hospital on August 10, 1998. Cl ai mant was
exam ned by Dr. Finney on August 21, 1998. He presented with
| ower back pain with obvious spasm but “seens to synmptons

exaggerate slightly.” Dr. Finney interpreted Claimant’s MRl to
show “nmul til evel degenerative disc disease in the |unbar spine
but no herni ated nucl eus pul posus.” He recomended t hree weeks
of formal physical therapy for Clai mant and was “hopeful he will
be able to return to sone nodified duty.” (EX-2, p. 10; CX-6,
p. 10).

Dr. Finney exam ned Clai mant again on Septenber 21, 1998.
Cl ai mant reported that physical therapy had “hel ped quite a bit”
and felt he was ready to return to nodified duty. Dr. Finney
observed mld tenderness over the |ower lunbar spine wth
m nimal spasm present. Dr. Finney released Clainmant for
nodi fied duty beginning Septenber 22, 1998, and prescribed
nuscl e relaxants to Claimant. (EX-2, p. 13; CX-6, p. 13).

On Cctober 14, 1998, Claimant was exani ned by Dr. Finney,
as a followup of his |ower back pain. Cl ai mant reported
occasional flare-ups of |ower back pain, but has continued to
wor K. He denied any radiation of pain into his | ower
extremties. Dr. Finney noted tenderness over the | ower | unbar
spi ne paraspi nous nuscles with mld spasm present. He opi ned
Claimant had a lunmbar spine strain and chronic spasm He
prescri bed nmuscl e relaxants and pain nmedication to Clai mnt and
recommended continued physical therapy and nodified duty for

Cl ai mant . He restricted Claimant from any heavy lifting or
repetitive squatting or bending. (EX-2, p. 14; CX-6, p. 14).
Claimant’s work guidelines restricted him from lifting,
pushing/ pulling “to 20 pounds, ” n o

tw sting/ bendi ng/ st oopi ng/ kneel i ng and no | adder clinbing. (EX-
2, p. 15; CX-6, p. 15).
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The Health Center for Fitness and Rehabilitation

Claimant was first seen at the Health Center for physical
therapy at the request of Dr. Finney on July 1, 1998. (CX- 8,
pp. 1-3). A progress note, dated July 20, 1998, indicated

Claimant still had | ower back pain, which was described as “a
dull ache, intermttent but aggravated by prol onged standi ng and
sitting.” (CX-8, p. 4). Treatment consisted of an exercise

program for stretching and strengthening, ice, ultrasound and
home t herapy. M. Fitzgi bbon, a physical therapist, reported
little progress was being made with physical therapy. (CX-8, p.
5).

Cl ai mant returned on August 24, 1998, to the Health Center
and reported he had not carried out any form of exercise since
July 24, 1998. M. Fitzgi bbon observed palpation over
Claimant’ s |lunbar spine elicited pain. (CX-8, pp. 7-8).

A Septenber 14, 1998 progress note indicated Cl ai mant had
resuned exercise at home, particularly riding his bicycle
approximately three blocks daily. Cl ai mant continued to
conpl ai n of pain. Ms. Claire Rogers, a physical therapist,
indicated Clainmant’s physical therapy reginmen was conplete.
(CX-8, pp. 9-10).

On Decenber 15, 1998, Cl ai mant was di scharged from physi cal
therapy at the Health Center. Claimant reported he was able to
nmove “a little better” but his pain was “not inproving wth
physi cal therapy.” (CX-8, p. 11).

John G. Burvant, M D.

Dr. John Burvant, a board-certified orthopedic surgeon
testified by deposition on Decenber 11, 2000. He exam ned
Cl ai mrant on May 28, 1999 and April 4, 2000, on a referral from

Enpl oyer/ Carrier’s workers’ conpensation manager. (EX-12, pp
5, 31).7 From those exam nations, he opined Claimnt had “a
| umbar degenerative disc and a |unmbar strain.” He reported

making a diagnosis of a lunbar strain superinposed upon a
degenerative condition usually requires some degree of traum
whi ch then “nmakes the back become painful w thout evidence of
any type of herniation.” (EX-12, p. 5).

" See footnote 4, supra at page 12, for explanation
regarding the citation of this exhibit.
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Dr. Burvant reported at the first exam nation, Claimnt
appeared “unconfortable” and had difficulty wal king on his heels

or toes because of his back pain. Dr. Burvant observed sone
spasm of the right paraspinal nuscles along with tenderness in
that area. (EX-12, pp. 6, 36). Dr. Burvant expl ained

“unconfortable” referred to Claimnt appearing to be in pain
during nost of the exam nation. (CX-12, p. 7).

Cl ai mant denied any prior back difficulty or treatnent
before June 1998 to Dr. Burvant. He further denied any
radi ati on of paininto his right leg. Because Clainmant reported
he felt unsafe about clinbing stairs and because he reported his
right leg had given out on him Dr. Burvant restricted Cl ai mant
fromany stair or |adder clinmbing. (EX-12, p. 9). He further
restricted Claimant fromany lifting over 50 pounds. (EX-12, p.
10). Dr. Burvant recommended an EMG and NCS be perfornmed. (EX-
12, p. 15).

Dr. Burvant testified Claimant reported pain radiati ng down
into his lower extremties at the April 4, 2000 exam nati on.
(EX-12, p. 12). He observed Claimnt appeared very
“unconfortable in his movenents.” Claimnt stated he was unabl e
to safely lift nore than 25 pounds and still had concerns about
clinmbing stairs or ladders as his leg continued to give out.
(EX-12, pp. 13-15).

Dr. Burvant noted Cl ai mant had an EMG nerve conducti on st udy

performed in August 1999. He observed the EMG showed “a
bilateral S-1 radicul opathy, right greater than I eft which woul d
i ndi cate sone nerve root involvenment.” (EX-12, p. 16). Based

upon the degenerative changes he sawin the MR, he confirmed a
finding of bilateral S-1 radiculopathy is consistent with an
arthritic spine. He stated Cl ai mant should have been able to
returnto work full-tinme with lifting restrictions of 50 pounds.
(EX-12, p. 17). He would currently place a restriction of no
clinmbing | adders on Claimant. (EX-12, p. 18).

Dr. Burvant consistently testified Claimnt did not relate
to himany probl enms associ ated with bendi ng, stooping, craw i ng,
kneel i ng, pushing or pulling. (EX-12, pp. 11, 14, 19).

Dr. Burvant reviewed the job description of a pellet mll
operator provided by Crawford and Conpany and stated the only
probl em he saw with respect to Claimant’s restrictions was the
| adder-clinmbing which is related to his right | eg weakness and
not his work injury. (EX-12, pp. 19-20, 28). He confirnmed
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Cl ai mant should be able to perform the job delineated in the
description if there is no | adder-clinbing involved. (EX-12,
pp. 20-21).

Dr. Buvrant testified the only association he could nmake
between Clainmant’s conplaints and the work-related injury of
June 1998 was based on Claimant’s “telling ne that it started at
that time, he had never had it before, and it had never gone
away since then.” He noted that if Claimnt were having back
probl ens before the June 1998 accident, then it would call into
guestion whether Claimnt’s conplaints were associated with the
June 1998 accident. (EX-12, pp. 21-22).

Dr. Burvant confirmed Cl ai mant had informed himof a prior
ri ght knee surgery. He was not aware of Clainmant’s 1991 work-

rel ated back injury. (EX-12, p. 22). He was unaware of the
time from 1991 t hrough 1993 that Clai mant m ssed fromwork as a
result of this injury. (EX-12, p. 23). He was not aware

Claimant had treated with Dr. Mss during that time for the
Sept enber 1991 back injury. (EX-12, pp. 23-24). He was al so
unawar e that Claimnt had re-injured his back on August 7, 1995,
and had treated with Dr. Huff for that injury. (EX-12, p. 24).
He was not aware that Claimant re-injured his back on several
occasions thereafter and had been prescribed pain nedications
for these back injuries. (EX-12, pp. 24-25). He did not
believe Claimant had ever asked him to prescribe pain
medi cations. (EX-12, p. 26).

Dr. Burvant testified Claimnt did not report a February 18,
1998 motor vehicle accident to him He was not aware Cl ai mant
conpl ai ned of right knee pain after the accident. He was also
unaware Claimant treated with Dr. Habig for right knee
conpl ai nt s. (EX-12, p. 26). Symptons from his right knee
injury could cause his “leg to give out” according to Dr.
Burvant. (EX-12, p. 27).

After considering Claimant’s prior nedical history, Dr.
Burvant opined he would relate Claimant’s conplaints after the
June 1998 work accident to that injury. He would not relate the
radi cul opathy of the right leg to the June 1998 work acci dent
but rather to his chronic back probl enms because it did not “cone
up in close association” with the work injury. (EX-12, p. 27).
He confirmed Claimant’s conplaints are part of an ongoing
degenerative change problemin his spine, and he would expect
on- goi ng back probl ens, conpl aints of | ower back pain and spasm
since 1995. (EX-12, pp. 30-31).
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Dr . Burvant opined that the extent of Claimant’s
degenerative di sc di sease i s very conmon wi t hout any significant
ki nd of labor. (EX-12, pp. 34-35). He believed that Cl ai mant
had a pre-existing degenerative condition that was aggravat ed by
his work injury. (EX-12, p. 35). He further opined the
degenerative condition was permanent but the aggravation is not
permanent. (EX-12, p. 37). Dr. Burvant did not deem anot her
MRI necessary since Claimnt has had two MRIs and his injury
occurred in June 1998. (EX-12, p. 45). He had no objection to
Cl ai mant conti nui ng conservative t reat nent, i ncl udi ng
medi cations. 1d. He opined he would place no restrictions on
Cl ai mant based sol el y upon his degenerative changes. (EX-12, p.
46) .

Dr. Burvant testified he expected it “would be difficult
for” Claimant to clinb back onto his feet froma | aying position
on a hard, flat surface given his reported synptons. He further
reported it would be “painful” for Clainmnt to get under and get
up fromunderneath a car to do repairs. (EX-12, pp. 28-29). He
woul d expect to see problems with Claimnt’s novenents if “he
bent over at the waist to pick something up off the ground.” He
woul d expect to see “signs of pain” if Claimnt were kneeling,
crawl i ng and stooping. (EX-12, p. 29).

Dr. Burvant stated he would not recommend surgery for
Claimant as he feels Claimnt reached maxi num nedical
i nprovenent on Novenber 2, 1999, with an assigned i npairnment
rating of ten percent. (EX-12, pp. 42, 48).

The Vocati onal Evi dence

Nancy Faval oro

Ms. Nancy Favaloro testified by deposition on December 19,
2000. The parties stipulated as to her expertise in vocational
rehabilitation. (EX-13, p. 4). She reported having net with
Cl ai mant to conduct a vocational assessment. She reviewed the

job description of a mll operator at Enployer’s business and
visited Enployer’s site to review the job tasks that were set
out in the job description. She reviewed the nedical
information to determine if a mll operator is within Claimnt’s

work restrictions. She then | ooked at alternate enploynment in
the event Clainmant decided not to return to his fornmer job.
(EX-13, pp. 4-5).
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Ms. Faval oro expl ained she reviewed the nedical reports,
including the restrictions placed on Claimant by Drs. Gessner
Burvant, Finney, the Health Center and “some hospital records.”

(EX-13, pp. 5-6). She observed the physical demands of
Claimant’s pellet mlIl operator position are wthin the
restrictions outlined by Dr. Gessner. She noted Dr. Gessner

restricted Claimant to no lifting over 30 pounds. She stated
Cl ai mant woul d have the help of |aborers if he had to |lift over
30 pounds. (EX-13, pp. 7-9). After visiting Enployer’s
wor kpl ace and di scussing Claimant’s job tasks with a foreman,
she reported a | aborer, and not Cl ai mant, woul d do any cli nmbing
if the dust tank became clogged. (EX-13, p. 11).

Ms. Faval oro confirmed she nmet with Clai mant on October 10,
2000, in order to conduct achi evenent tests and to determ ne his
transferrable skills and ability. (EX-13, pp. 16-17, 19). She
testified, based on this neeting and Claimant’s test results,
she was able to identify vocational alternatives which were
avai l able in October 2000. (EX-13, p. 17).

A Decenber 19, 2000 |abor market survey outlined the
foll owi ng positions:

Production Technician for AllFax Specialties in St. Rose,
Loui si ana. Lifting is less than ten pounds and he can
alternatively sit, stand and wal k. Wages are $7.50 per hour
with an increase to $8.00 per hour after 90 days of enpl oynment.
(EX-13, Exhibit #1, p. 2).

Boot h Cashier at New Ol eans International Airport. This
is a sedentary position with the ability to alternate postural
positions. \Wages are $6.15 per hour. (EX-13, Exhibit #1, p.
2).

Unarmed Security Guard position for Guardsmark in the
Destrehan, Louisiana area. He is not allowed to apprehend
anyone. He will be seated while working and occasionally stand
and walk to make rounds. Lifting is under 20 pounds and
occasional. Wages are “$6.50 and up dependi ng upon the post.”
(EX-13, Exhibit #1, p. 2).

Food Prep Wirker for Gate Gournet at New Ol eans
| nternational Airport. He wraps sandwi ches and pl aces themonto
carts. He will stand and wal k while working. Lifting is up to
20 pounds and occasional. Wages are $6.96 per hour. (EX-13,
Exhi bit #1, p. 2).
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Di spat cher for Moon’s Wecker Service in Harahan, Loui si ana.
He will take information fromcustoners and di spatch tow trucks.
This is a sedentary position with wages of $5.50 per hour. (EX-
13, Exhibit #1, p. 2).

Line Server with CA One Services, Inc. at New Ol eans
I nternational Airport. He will perform basic cooking and warm
up foods for custoners. He will also take orders. He stands

and wal ks whil e working and occasionally lifts 20 pounds. Wages
are $6.20 per hour for the first 90 days and, thereafter,
increase to $6.88 per hour. (EX-13, Exhibit #1, pp. 2-3).

The Contentions of the Parties

Clai mtant contends that he is permanently and totally
di sabl ed under the Act as a result of his June 16, 1998 work
accident. Claimnt further contends he is in need of continuing
medi cal treatnment as prescribed by Dr. Gessner

Enpl oyer/ Carrier, on the other hand, initially contend that
Claimant’s credibility is wanting and he has not proven any
obj ective physical inpairments rendering himdisabled under the
Act . Addi tionally, Enployer/Carrier contend Clai nant has not
proven a causal rel ati on between any physical inmpairnment and his
al | eged accident of June 16, 1998.

I'V. DI SCUSSI ON

It has been consistently held that the Act nmust be construed
liberally in favor of the claimant. Voris v. Eikel, 346 U S.
328, 333 (1953); J.V. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Cir. 1967). However, the United States Suprenme Court has
determ ned that the “true-doubt” rule, which resolves factual
doubt in favor of the claimnt when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof. Director, OACP
V. Geenwich Collieries, 512 U S. 267, aff’g. 990 F.2d 730 (3rd
Cir. 1993).

In arriving at a decisioninthis matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particular nmedical exam ners. Avondal e Shipyards, Inc. V.
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Kennel , 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc.
and Hartford Accident & Indemity Co. v. Bruce, 661 F.2d 898,
900 (5th Cir. 1981); Banks v. Chicago Grain Trimers
Association, Inc., 390 U S. 459, 467, reh’ g denied, 391 U. S. 929
(1968) .

A. Pri ma Faci e Case

Section 20(a) of the Act, 33 U. S.C. Section 920(a), creates
a presunption that a claimant’s di sabling condition is causally
related to his enploynment. |In order to invoke the Section 20(a)
presunption, a claimnt nust prove that he suffered a harm and
that conditions existed at work or an accident occurred at work
t hat coul d have caused, aggravated or accel erated the conditi on.
Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991);
Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990); Bridier
v. Al abama Dry Dock & Shi pbuilding Corp., 29 BRBS 84, 89 (1995).

A claimant’ s credi bl e subjective conpl aints of synptons and
pain can be sufficient to establish the el enment of physical harm
necessary for a prima facie case and the invocation of the

Section 20(a) presunption. See Sylvester v. Bethlehem Stee
Corp., 14 BRBS 234, 236 (1981), aff’'d sub nom Sylvester v.

Director, OAMCP, 681 F.2d 359, 14 BRBS 984 (5th Cir. 1982).

In the present matter, Claimant has established sufficient
evidence to invoke the Section 20(a) presunption. Cl ai mant
injured his |ower back in a work-related accident on June 16,
1998, when he fell attenpting to un-jama pellet mll. Though
t he accident was unwi tnessed, Claimant testified he i mediately
reported the accident to his supervisor. Enpl oyer/ Carri er
failed to introduce any testinmony or docunentary evidence
refuting or disputing Claimant’s June 16, 1998 acci dent.
Furt hernmore, Claimant was exam ned by Dr. Finney on June 17,
1998, who found objective signs, i.e., spasm in Claimnt’s
| umbar nuscles, indicative of atrauma to Claimant’s | ower back.

Thus, Claimant has established a prima facie case that he
suffered an “injury” under the Act on June 16, 1998, and that
hi s wor ki ng conditions and activities could have caused the harm
or pain sufficient to invoke the Section 20(a) presunption.
Cairns v. Matson Termnals, Inc., 21 BRBS 252 (1988).

Once the presunption is invoked, the burden shifts to the
enpl oyer to rebut the presunption with substantial evidence to
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the contrary which establishes that a claimant’s enpl oynent did
not cause, contribute to or aggravate his condition. Janmes v.
Pate Stevedoring Co., 22 BRBS 271 (1989); Peterson v. Genera

Dynam cs Corp., 25 BRBS 71 (1991); see also Conoco, Inc. v.
Director, OANCP, 194 F.3d 684, 690, 33 BRBS 187, 191 (CRT) (5th
Cir. 1999). “Substantial evidence” neans evidence that
reasonable mnds mght accept as adequate to support a
conclusion. E & L Transport Co. v. N.L.R B., 85 F.3d 1258 (7th
Cir. 1996).

The enployer nust produce facts, not speculation, to
overconme the presunption of conpensability. Rel i ance on nere
hypot hetical probabilities in rejecting a claimis contrary to
t he presunption created by Section 20(a). See Smith v. Seal and
Termi nal, 14 BRBS 844 (1982).

When aggravation of or contribution to a pre-existing
condition is alleged, the presunption still applies, and in
order to rebut it, an enployer nust establish that the
claimant’s condition was not caused or aggravated by his
enpl oynment . Rajotte v. General Dynamcs Corp., 18 BRBS 85
(1986).

In this case, Enployer/Carrier have not presented facts or
substantial countervailing evidence to rebut the presunption
that Claimant’s enploynent did not cause, contribute to, or
aggravate his condition.

Enpl oyer/Carrier initially contend Cl ai mant i s i ncredul ous,
and therefore, his unwitnessed accident my not have even
occurred. The Board has held that an injury occurs within the
scope of enploynent if it occurs within the tinme and space
boundari es of enploynment and in the course of an activity whose
purpose is related to the enploynent. Conpton v. Avondal e
| ndustries, Inc., 33 BRBS 174, 176 (1999). 1In the instant case,
Cl ai mant’ s uncontroverted testinony establishes he injured his
| omer back when he fell while trying to un-jam a pellet m |
with a pry-bar. Claimant testified he imediately informed his
supervi sor about the accident and Dr. Finney found objective
signs of trauma to Claimant’s | ower back the foll owi ng day.

Enmpl oyer/ Carrier presented the nedical records of Drs.
Gessner and Burvant to rebut the Section 20(a) presunption.
Enpl oyer/ Carrier point out Claimnt has a history of injuries to
his | ower back and a history of concealing information fromhis
doctors. However, after considering Claimant’s prior nmedica
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history, Dr. Burvant opined he wuld relate Caimnt’s
conplaints after the June 1998 work accident to that injury. He
bel i eved t hat Cl ai rant had a pre-existing degenerative condition

whi ch was aggravated by his work injury. Dr. Gessner also
opined Claimant’s June 1998 work accident aggravated his
condi tion. Since Enployer did not establish that Claimnt’s
condition was not caused, in part, or aggravated by his
enpl oyment, the Section 20(a) presunption still applies. See
Rajotte, supra; Bridier, supra at 89-90. Accordingly, the

record i s devoi d of any evidence rebutting Clainmnt’s invocation
of the Section 20(a) presunption.

B. Nature and Extent of Disability

The burden of proving the nature and extent of his
disability rests wth the claimnt. Trask v. lLockheed
Shi pbui Il di ng Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in ternms of its nature
(permanent or tenporary) and its extent (total or partial). The
permanency of any disability is a nmedical rather than an

econom ¢ concept. Disability is defined under the Act as an
"incapacity to earn the wages which the enployee was receiving
at the tinme of injury in the sane or any ot her enploynent." 33
US C § 902(10). Therefore, for claimant to receive a
disability award, an economc |oss coupled with a physical
and/ or psychol ogi cal inpairment nust be shown. Sproull v.

St evedoring Servs. of Anerica, 25 BRBS 100, 110 (1991). Thus,
disability requires a causal connection between a worker’s
physical injury and his inability to obtain work. Under this
standard, a claimnt may be found to have either suffered no
|l oss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has continued for
a lengthy period of tinme and appears to be of Ilasting or
i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a normal healing period. Watson v. Gulf Stevedore
Corp., 400 F.2d 649, pet. for reh’g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam, cert.
denied, 394 U S. 876 (1969); SGS Control Services v. Director,
ONCP, 86 F.3d 438, 444 (5th Cir. 1996). Aclaimant’s disability
is permanent in nature if he has any residual disability after
reachi ng maxi mnum medi cal i nprovenent. Trask, 17 BRBS at 60.
Any disability suffered by the clai mant before reachi ng maxi num
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medi cal i mprovenent is considered tenporary in nature
Berkstresser v. WAshington Metropolitan Area Transit Authority,
16 BRBS 231 (1984); SGS Control Services v. Director, OWCP,
supra at 443.

The question of extent of disability is an econom c as wel |
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Cir
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st Cir.
1940); Rinaldi v. General Dynam cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prinma facie case of total disability, the
cl ai mnt nust show that he is unable to return to his regular or
usual enployment due to his work-related injury. Elliott v. C
& P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana |nsurance
Guaranty Association v. Abbott, 40 F.3d 122, 125 (5th Cir.
1994) . A claimant’s present nedical restrictions nust be
conpared with the specific requirenents of his usual or fornmer
enpl oynment to deterni ne whether the claimis for tenporary total
or permanent total disability. Curit v. Bath Iron Wirks Corp.,
22 BRBS 100 (1988). Once a claimnt is capable of performng
his wusual enploynent, he suffers no |oss of wage earning
capacity and is no | onger disabled under the Act.

The traditional nethod for determ ning whether an injury
is permanent or tenporary is the date of maxinum nedical
i mprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235 n.5 (1985); Trask v. Lockheed Shi pbuilding Construction Co.,
supra.; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS 155,
157 (1989). The date of maxi num nmedical inprovenent is a
guestion of fact based upon the medical evidence of record.
Bal lesteros v. WIllamette Western Corp., 20 BRBS 184, 186
(1988); WIllianms v. General Dynamics Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi num medi cal inmprovement when his
condition beconmes stabilized. Cherry v. Newport News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson v.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum nmedi cal inprovement will be treated concurrently for
pur poses of explication.

Claimant’s veracity must be considered in evaluating the
i ssue of nature and extent of his disability.
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The Board will not interferewithcredibility determ nations
made by an adm nistrative | aw judge unless they are “inherently
i ncredi ble and patently unreasonable.” Cordero v. Triple A
Machi ne Shop, 580 F.2d 1331, 1335, 8 BRBS 744, 747 (9th Cir.
1978), cert. denied, 440 U. S. 911 (1979); Phillips v. California
Stevedore & Ballast Co., 9 BRBS 13 (1978). It is solely within
the judge s discretion to accept or reject all or any part of
any testinony, according to his judgnent. Avondal e Shipyards,
Inc. v. Kennel, supra at 91; Mjangos v. Avondal e Shipyards,
Inc., 948 F.2d 941, 945 (5th Cir. 1991); Mendoza v. Marine
Personnel Conpany., Inc., 46 F.3d 498, 500-01 (5th Cir. 1995).
The Fifth Circuit, in whose jurisdictionthis matter arises, has
sustained a credibility determnation which was “tenuous,
credul ous and unwi se,” but corroborated by substantial evidence
in the record. Pl aquem nes Equip. & Mach. Co. v. Neuman, 460
F.2d 1241, 1242 (5th Cir.), cert. denied, 409 U S. 914 (1972).

In the instant case, | find Cl ai mant has established that
he suffered a disabling injury under the Act which nmay require
continuing nmedical treatnment. However, | further find, for

reasons di scussed below, his credibility is indeed questionable
and he has the physical capacity to performhis former job as of
Novenmber 2, 1999, and therefore no |l onger suffers a wage earning
|l oss. See Bryant v. Carolina Shipping Co., Inc., 25 BRBS 294
(1992). Generally, | found Claimant’s testinony internally and
mut ual 'y inconsistent when nmeasured by opposing testinmony and
documentary evi dence. Moreover, Claimant’s denmeanor was
uni npressive as he vacillated fromone set of facts to another
when faced with contradiction.

1. Claimant’s | ack of candor at the hearing

Enpl oyer/ Carrier argue that Claimant’s credibility should
be discounted in Iight of his equivocal testinony given at the
hearing. Enployer/Carrier point out that in deposition Cl aimant
concealed his earlier lawsuit filed with respect to his February
1998 nmotor vehicle accident. On cross-exam nation, at the
hearing, Cl aimnt acknowl edged he had filed a lawsuit in
connection wth this notor vehicle accident which he
subsequently | ost.

Enmpl oyer/ Carrier further point out Claimnt testifiedat the
hearing that his health was “normal” before the June 16, 1998.
However, at that time Claimnt was treating with Dr. Habig for
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conplaints related to the February 1998 notor vehicl e accident.
Moreover, Clainmant testified he was treating with Dr. Huff for
hi s bl ood pressure. The nmedi cal evidence indicates Clai nant was
also treating with Dr. Huff for back synptons.

Cl ai mtant testified he knew of no occasi on on whi ch he m ssed
any work due to a | ower back injury and deni ed seeki ng treat ment
from Dr. Huff for any Ilower back injuries. However,
Enpl oyer/ Carrier presented their enployee work records which
i ndi cated Cl ai mnant had m ssed work on several occasions in the
early 1990s due to |lower back injuries. Al t hough nost of
Claimant’ s conplaints to Dr. Huff do not appear to be related to
his | ower back, Dr. Huff did observe Claimnt had sonme nuscle
spasmin his back. The foregoing inconsistent testinony offered
by Claimant nust be considered in assessing his overal
credibility and deneanor.

2. Claimant’s candor with his doctors

Enpl oyer/ Carrier enphasize Claimant’s lack of credibility
is highlighted by his lack of candor with his doctors. The
medi cal evidence of record corroborates Enployer/Carrier’s
assertion that Cl aimant was not consistent in his histories
provided to treating and consulting doctors.

Initially, both Drs. Gessner and Burvant testified they
based their opinions regardi ng diagnosis and work restrictions
sol ely upon the history provided by Clai mant and his subjective
conpl ai nt s.

The nedical evidence presented in this matter is replete
with Claimant’s inconsistencies when treating wth his
physi ci ans. Dr. Gessner consistently testified in his
deposition that Claimant had not disclosed his nedica
exam nati ons and pai n nedi cation prescriptions provi ded by ot her
physi ci ans. To the contrary, Claimant testified he had
di scl osed his treatnment with Drs. Huff and Habig to Dr. Gessner.
The nedical records of Dr. Gessner, along with his deposition
testimony, wuniformly contradict Claimant’s representations
regardi ng ot her exam nations and pain nmedication prescriptions.

Cl ai mant al so deni ed any significant back problens prior to
the June 1998 work accident to Drs. Finney and Burvant. Dr .
Gessner had treated Claimant for back problems until 1993 and
Cl ai mant deni ed any significant back problens to himsince 1993.
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However, the records of Drs. Huff and Habig indicate Claimnt
had been treated for conplaints associated with his | ower back
during the period between 1993 and June 1998.

Cl ai mant was al so i nconsistent in reporting the etiol ogy of
his conplaints after the June 1998 work accident to his various
doctors. Dr. Gessner consistently reported Claimant stated his
synpt ons were caused by his work. On the other hand, Clai nmant
told Dr. Huff his synptonms were caused by his activities at
home. For exanple, on June 14, 1999, Dr. Huff reported Cl ai mant
hurt his left “s. erecti” nuscles picking up a child. On August
20, 1999, Dr. Huff noted Claimant hurt his |left superior
trapezius and rhonboi d nuscles while working at home. On June
2, 2000, Dr. Huff reported Claimnt had sore nuscles in his
upper back near his right shoulder fromslipping in a boat.

At his Novenmber 9, 1998 exam nation with Dr. Habi g, Cl ai mant
reported he was not taking any nedications. However, Cl ai mant
had seen Dr. Gessner on October 26, 1998 and had his pain
medi cation prescription re-fill ed.

In May 2000, Claimnt reported to Dr. Gessner that he was
terminated fromhis job. However, Claimant testified at trial
t hat he stopped working in April 2000 due to the pain and nerve
problems in his right |eg. He further testified he had never
been threatened to be fired or let go by Enployer.

Dr. Gessner testified, based on the inconsistencies in
Claimant’ s presentation, he would term nate the patient-doctor
rel ati onship.

The foregoing inconsistencies offered by Claimant to his
physi ci ans detracts from Claimant’s credibility.

3. Claimant’s candor regarding his job description

Claimant testified he would have to |lift 100-pound rollers
as part of his regular job. The rollers were changed once a
nont h or once every two nonths and he had assistance from one
mllwight during the changing. He stated he had to clinb

| adders which were about twelve feet high. He expl ai ned he
woul d have to stoop about 5 to 10% of the time to check on the
pellets to nake sure they were running correctly. At the

hearing, when Claimnt was questioned about the sanme job
description which was submtted to Drs. Gessner and Burvant, he
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agreed with the stated requirenents, which clearly conflict with
his description, and testified he could not performhis fornmer
duties as a pellet m |l operator because he could not carry out
the clinbing requirenents.

Enmpl oyer/ Carrier presented the deposition testinony of Ms.
Faval oro who reported Claimant’s job taskings after having
visited Enployer’s workplace and discussed Claimant’s job

requi rements with a foreman. Ms. Favaloro’ s uncontroverted
testimony established that Clainmant’s position does not require
repetitive bendi ng, st oppi ng, kneel i ng or craw i ng.

Furthernmore, Claimant is not required to lift, push or pull
anything in excess of 25 pounds. Ms. Favaloro also testified
t he 100-pound roll ers are usually changed during the day and t he
heavi er tasks of Enployer’s workplace are perforned by a “I abor
pool .”

Both Drs. Gessner and Burvant testified the work
restrictions they placed on Claimant were based on his
description of his job requirenents. When Dr. Gessner was

informed of Claimant’s job taskings as presented by
Enmpl oyer/ Carrier, he testified he would not place any work
restrictions on Claimnt.

Dr. Burvant testified he placed restrictions fromany stair
or |adder clinmbing on Claimnt because Claimnt subjectively
reported he felt unsafe about clinbing stairs and because he
reported his right leg had given out on him Dr. Burvant
consistently testified Claimant did not relate to him any
probl ens associ ated wi th bendi ng, stooping, crawling, kneeling,
pushing or pulling. | ndeed, Clainmant testified he stopped
wor ki ng because his right leg continued to give out on him Dr.
Burvant opined Claimant’s right | eg conplaints were unrelated to
the June 1998 work accident. Both Drs. Gessner and Burvant
testified Claimant could return to his former duty as a pellet
m || operator.

The foregoing inconsistent testinony proffered by Clai mant
regarding his job requirenments further discount Claimant’s
credibility.

4. The Video Surveillance

Cl ai mant al so offered i nconsistent testinony with regard to
his actions in the surveillance video of October 23, 1999.
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Cl ai mant reported to Dr. Gessner he had worked on his wife's
Must ang whi ch was necessary for her transportation. Clai mant
testified at trial he did work on his wife's Mistang, but was in
“no big hurry” to get the vehicle into shape. He testified the
car was not drivable. Hys wife testified the Mustang neither
operates nor runs. Notwi t hst andi ng the foregoing, Claimnt
testified he was changing the oil on October 23, 1999 in the
Must ang.

Cl ai mant was observed in the October 23, 1999 surveillance
video underneath the Miustang working with hand tools. Drs.
Gessner and Burvant, upon viewing the video, testified
Claimant’s physical activities were inconsistent wth his
subj ective conpl ai nts.

Cl ai mrant was again observed on October 7, 2000, unl oading
a freezer fromthe bed of a pick-up truck. On October 4, 2000,
Cl ai mant conplained to Dr. Gessner of marked pain in his |ower
back region. However, in the October 2000 surveillance video,
Cl ai mnt can be seen, with the assistance of a man and a woman,
unl oading the freezer. Claimnt was then videoed pulling the
freezer, which was on wheels, w thout assistance away from the
truck. Dr. Gessner viewed this video and opined Clainmnt’s
activities were inconsistent with his conplaints made on Oct ober
4, 2000.

5. Concl usi on

In light of the foregoing, | find the weight of the credible
testi nonial and nmedical evidence supports a conclusion that
Claimant’s testinmony is not entirely worthy of belief. Hi s
vacillation in testinony dimnishes its believability and thus
the evidentiary weight to be so accorded. G ven the nedical
opi nions of Drs. Gessner and Burvant, | find and concl ude that
Cl ai mant had the physical capacity to performthe job tasks of
his former enpl oynment. Any restrictions placed on Clai mant were
as aresult of his m srepresentati ons about his job requirenments
or conditioned upon his subjective conplaints. Clainmnt’s own
testi mony establishes that he stopped working due to his right
| eg conpl aints. Dr. Burvant opined these conplaints are not
related to the work accident of June 16, 1998. Therefore, |
find and concl ude that Cl ai mant reached MM on Novenmber 2, 1999,
when Dr. Burvant testified Claimnt should have been able to
return to his fornmer enploynent.
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C. Medical/Surgical Benefits

Pursuant to Section 7(a) of the Act, the enployer is |liable
for all nedical expenses which are the natural and unavoi dabl e

result of the work injury. In order for Enployer/Carrier to be
liable for Claimant’s medi cal expenses, the expenses nust be
reasonabl e and necessary. Parnell v. Capitol H Il Msonry, 11

BRBS 532, 539 (1979). A claimnt has established a prim facie
case for conpensable nedical treatnment where a qualified
physician indicates treatnment is necessary for a work-rel ated
condition. Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255
(1984). Section 7 does not require that an injury be
econom cally disabling in order for claimant to be entitled to
medi cal benefits, but only that the injury be work-rel ated and
the nedical treatnment be appropriate for the injury.

An enmpl oyer found |liable for the paynment of conpensationis

responsible for those nedical expenses reasonably and
necessarily incurred as a result of a work-related injury.
Perez v. Sea-Land Servi ces, | nc., 8 BRBS 130 (1978).

Entitlement to nmedical benefits is never tine-barred where a
disability is related to a conpensable injury. Wber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1986). |If a work injury
aggravates, exacerbates, accelerates, contributes to, or
conbines with a previous infirmty, disease or underlying
condition, the entire resultant condition is conpensable. See
Strachan Shi pping Co. v. Nash, 782 F.2d 513 (5th Cir. 1986).

In the present matter, since | have found Claimnt
est abl i shed a prim facie case of a work injury,
Enpl oyer/Carrier are liable for Claimant’s nmedical expenses

associated with his June 16, 1998 injury. Dr. Gessner testified
Claimant is in need of further treatment, but he would not
conti nue prescribing pain nedications for Clainmant.® Dr. Burvant
testified he had no objection to Claimant continuing to undergo
conservative treat ment, i ncl udi ng pain medi cati ons.
Accordi ngly, Enployer/Carrier is responsible for all reasonable
and necessary nedi cal expenses related to Claimant’s | ower back

8 However, Dr. Gessner did not indicate what further
treatment is necessary for Claimant. He further testified he
woul d term nate the patient/physician relationship based upon
Cl ai mant’ s conceal nent of information regarding his other
medi cal treatnment and pain medication prescriptions.
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condi ti on, including any reasonable and necessary pain
managenent treatnent resulting therefrom However, 1 find,
based on Dr. Burvant’s reasoned nedi cal opinion and no cogent
reasons advanced by Dr. Gessner, that another MR is not
reasonabl e or necessary in view of the passage of tinme since
Claimant’s work injury and two prior MRISs.

V. | NTEREST

Al t hough not specifically authorizedinthe Act, it has been
an accepted practice that interest at the rate of six per cent
per annum i s assessed on all past due conpensation paynents.
Aval |l one v. Todd Shipyards Corp., 10 BRBS 724 (1974). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to insure that the
enpl oyee receives the full anmount of conpensation due. WAtKins
V. Newport News Shipbuilding & Dry Dock Co., aff’'d in pertinent
part and rev'd on other grounds sub nom Newport News V.
Director, OWP, 594 F.2d 986 (4th Cir. 1979). The Board
concluded that inflationary trends in our econony have rendered
a fixed six per cent rate no |longer appropriate to further the
pur pose of maki ng cl ai mant whole, and held that “. . . the fixed
per cent rate should be replaced by the rate enployed by the
United States District Courts under 28 U. S.C. 8 1961 (1982).
This rate is periodically changed to reflect the yield on United

States Treasury Bills. . .~ Grant _v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984). This Order incorporates by
reference this statute and ©provides for its specific

adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determ ned as of the filing date of
this Decision and Order with the District Director.

VI. ATTORNEY' S FEES

No award of attorney’ s fees for services to the Claimant is
made herein since no application for fees has been made by the
Cl ai mant’ s counsel. Counsel is hereby allowed thirty (30) days
from the date of service of this decision to submt an
application for attorney’s fees.® A service sheet show ng that

9 Counsel for Claimnt should be aware that an attorney’s
fee award approved by an adm nistrative | aw judge shoul d
conpensate only the hours spent between the close of the
i nformal conference proceedi ngs and the issuance of the
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servi ce has been made on all parties, including the Clainmnt,
must acconpany the petition. Parties have twenty (20) days
following the receipt of such application within which to file
any obj ections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VI1. ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der

1. Empl oyer/ Carrier shall pay Clai mant conpensation for
tenmporary total disability for the periods fromJune 17, 1998 to
November 2, 1999, when Cl ai mant was not wor ki ng due to his June
16, 1998 work accident (see footnote nunber 2), based on
Claimant’s stipulated average weekly wage of $782.93, in
accordance with the provisions of Section 8(b) of the Act. 33
U S . C. 8§ 908(b).

2. Enployer/Carrier shall pay all reasonabl e, appropriate
and necessary nedi cal expenses arising from Cl aimant’s June 16,
1998 work injury to his |ower back and its residuals, pursuant

adm ni strative |law judge’s Decision and Order. Revoir V.
General Dynam cs Corp., 12 BRBS 524 (1980). The Board has
determned that the letter of referral of the case fromthe
District Director to the Ofice of Adm nistrative Law Judges
provi des the clearest indication of the date when i nfornal
proceedings termnate. Mller v. Prolerized New England Co.,
14 BRBS 811, 823 (1981), aff’'d, 691 F.2d 45 (1st Cir. 1982).
Thus, Counsel for Claimant is entitled to a fee award for
hours earned after April 4, 2000, the date the matter was

referred fromthe District Director
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to the provisions of Section 7 of the Act. 33 U.S.C. 8§ 907.

3. Enpl oyer/ Carrier shall receive credit for all
conpensati on heretofore paid, as and when paid.

4. Empl oyer/ Carrier shall pay interest on any suns
determ ned to be due and owi ng at the rate provided by 28 U.S. C.
8 1961 (1982); Gant v. Portland Stevedoring Co., et al., 16
BRBS 267 (1984).

5. Claimant’s attorney shall have thirty (30) days to file
a fully supported fee application wth the Ofice of
Adm ni strative Law Judges; a copy nust be served on Cl ai mant and
opposi ng counsel who shall then have twenty (20) days to file
any objections thereto.

ORDERED this 8th day of May 2001, at Metairie, Louisiana.

A
LEE J. ROMERO, JR
Adm ni strative Law Judge



